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In the Court of Appeals of the District of Columbia. 


No. 1790. 


Dominico Glaria, Appellant, 
vs. 

Washington Southern Railway Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 4797B. 

Dominico Glaria, Plaintiff, 
vs. 

Washington Southern Railway Company, a Corporation, 

Defendant. 

United States of America, District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration . 

Filed September 25, 1905. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47973. 

Dominico Glaria, Plaintiff, 
vs. 

Washington Southern Railway Company, a Corporation, 

Defendant. 

The plaintiff sues the defendant for this, to wit: that heretofore, 
to wit, on or about November 29, 1904, the defendant Company, 
being the owner or lessee of and controlling managing and operating, 
a certain steam railway in the District of Columbia, and the State of 
Virginia, and having an office and place of business in the District 
of Columbia, at or about the time aforesaid, and in, around, or near 
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a icertain place or station in tlie State of Virginia, known as Fran¬ 
conia, was engaged in making large and extensive improvements in 
the double tracking of its roadbed between the Distiict of Columbia, 
and Q.uantico, in the aforesaid State, between which said points is 
the aforementioned station of Franconia, at or about which said 
place a large body of men was working at said construction work 
with a steam shovel and other large and noticeable implements of 
machinery; that this construction work had boon carried on at and 
about the said station of Franconia for a long space of time, to wit, 
several weeks; that most, of the workmen employed and engaged in 
said construction work were Italians—in the main ignorant of our 
language and customs—working in gangs, and established in a camp 
or place of shelter (designated as the “shanty”) which was always 
located as near to the actual scene of operation as the continually 
moving character of said work allowed; that at the time and place 
aforesaid said construction work was being done on the far 

2 side of the temporary railroad tracks then and there being 
used by said defendant Company for carrying passengers and 

freight along and through that part of the State of Virginia, which 
necessitated all the men engaged in said construction work, who were 
living at the “shanty,” crossing and re-crossing said tracks to and 
from their daily labor, which fact was well known to said defendant ' 
Company; that on the day and at the place aforesaid,' at a time in 
the afternoon when it was growing dark, and the men were quitting 
their work, and because the weather was thick, misty and foggy, and 
the steep down-grade, sharp turn or curve of said railroad tracks, to¬ 
gether with tlie peculiar formation of the ground, with its high 
banks, hiding and concealing the approach of any train, rendered 
said crossing place particularly dangerous, and it then and there 
became and was the duty of said defendant Company to exercise 
such care in controlling and operating its trains, and in sounding 
a warning of approach to those working in such close proximity to 
its tracks, especially since said construction work was only about one 
hundred yards below' the aforesaid station of Franconia, at or about 
which place there w r as also a public-road crossing, as w'ould be reason¬ 
able and proper under these conditions; but notwithstanding its 
said duty in the premises, on the date and at the place and time 
aforesaid, said company w r as negligent in that it failed to give an 
order or orders to its engineers, officers or servants then in control of 
and managing the movements of its train which occasioned the in¬ 
jury to plaintiff, as hereinafter detailed, to slow down in passing by 
the aforesaid construction work, and to pay particular attention to 
the sounding of its bell or whistle when passing said place, in con¬ 
sequence of which failure on the part of said defendant company, 
said train, which w T as an express, was going at its usual and ordinary 
rate of speed when passing by said construction w r ork, which was 
a high and negligent rate of speed under the aforesaid ex- 

3 isting conditions, and was not sounding any warning of its 
approach, whereby, and because of which said negligence, 

plaintiff, just as he was about to cross said defendant company’s 



WASHINGTON SOUTHERN RAILWAY CO., ETC. 3 

tracks on his way home to the “shanty” from said construction work, 
which he had just quit for the day, being without negligence on his 
part, and exercising all reasonable and proper care in the premises, 
was struck on the left shoulder by one of defendant company’s 
passenger trains, or the engine drawing the same, and hurled or 
thrown under the w'heels thereof, whereby, and by reason of which, 
said plaintiff’s leg was cut, mashed, bruised and crushed in such a 
manner as to necessitate its amputation above the knee joint, and he 
was thus and otherwise permanently injured and incapacitated from 
his former avocation of a daily laborer, and will in the future be 
totally incapacitated therefrom, and further, that the plaintiff was 
then and there greatly bruised, hurt and wounded, and became and 
was sick, sore, lame and disordered, and so remained and continued 
to remain for a long space of time, to wit, hitherto, and will so re¬ 
main in the future, during all of which time the plaintiff suffered 
and will continue to suffer great pain, mental distress and anguish 
occasioned by said injuries to his left leg and body, and was and will 
be hindered and prevented from performing his regular occupation 
as a laborer; and the plaintiff was and will be forced to pay, lay out 
and expend a large sum of money for an artificial leg in an amount 
of to wit, One Hundred and Fifty Dollars ($150), and a large sum 
of money for his treatment at the different hospitals at which he has 
been treated and attended, and for the amputation of his leg, in, 
to wit, Fifty Dollars ($50), and a large sum of money for medicines 
and drugs, and for the services of different physicians, in the sum of 
One Hundred Dollars, ($100), in and about the endeavor to be 
healed and cured of the said wounds, hurts, bruises, cuts and 
4 injuries occasioned as aforesaid, to the damage of the plain- 
i tiff Twenty-five Thousand Dollars ($25,000), which amount 
he claims of the defendant, besides costs. 

Second Count. 


And further for this, to wit: that heretofore, to wit, on or about 
November 29, 1904, the defendant Company, being the owner and 
lessee of, and controlling, managing and operating a certain steam 
railway in the District of Columbia and the State of Virginia, and 
having an office and place of business in the District of Columbia, at 
or about the time aforesaid, and in, around, or near a certain place 
or station in the State of Virginia, known as Franconia, was engaged 
in making large and extensive improvements in the double tracking 
of its roadbed between the District of Columbia, and Quantico, in the 
aforesaid State, between which said points is the aforementioned 
station of Franconia, at or about which place a large body of men 
was working at said construction work with a steam shovel and 
other large and noticeable implements of machinery; that this con¬ 
struction work had been carried on at or about the said station of 


Franconia for a long space of time, to wit, several weeks; that most 
of the workmen employed and engaged in said construction work 
were Italians—in the main ignorant of our language and customs— 
working in gangs, and established in a camp or place of shelter 
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(designated as the “shanty”) which was always located as near to 
the actual scene of operation as the continually moving character of 
said work allowed; that at the time and place aforesaid said con¬ 
struction work was being dono on the far side of the temporary rail¬ 
road tracks then and there being used by said defendant company for 
carrying passengers and freight along and through that part 

5 of the State of Virginia, which necessitated all the men 
engaged in said construction work, who were living at the 

“shanty,” crossing and re-crossing said tracks to and from their 
daily labor, which fact was well known to said defendant company; 
that on the day and at the place aforesaid, at a time in the afternoon 
when it was growing dark, and the men were quitting their work, 
and because the weather was thick, misty and foggy, and the steep 
down grade, sharp turn or curve of said railroad tracks, together 
with the peculiar formation of the ground, with its high banks, hid¬ 
ing and concealing the approach of any train, rendered said crossing 
place particularly dangerous, it then and there became and was the 
duty of said defendant company to exercise such care in controlling 
and operating its trains, and in sounding a warning of approach 
to those working in such close proximity to its tracks, especially since 
said construction work was only about one hundred yards below the 
aforesaid station of Franconia, at or about which place there was also 
a public-road crossing, as would be reasonable and proper under these 
conditions; but notwithstanding its said duty in the premises, on the 
date and at the place and time aforesaid, said company was negligent 
by_ and through its engineer, officers or servants in charge of and 
operating, managing and controlling the movements of said train, 
in that it failed to proceed at a rate of speed commensurate with the 
aforesaid conditions, when passing said construction work, or to ring 
its bell, or blow its whistle, when passing the same, in consequence 
of which negligence on the part of said defendant company, plaintiff, 
just as he was about to cross said defendant company’s tracks on his 
way home to the “shanty” from said construction work, which he had 
just quit for the day, being without negligence on his part, and 
exercising all reasonable and proper care in the premises, was struck 
on the left shoulder by one of defendant company’s passenger trains, 
or the engine drawing the same, and hurled or thrown under the 
wheels thereof, whereby, and by reason of which, said plain- 

6 tiff’s leg was cut, mashed, bruised and crushed in such a man¬ 
ner as to necessitate its amputation above the knee joint, and 

he was thus and otherwise permanently injured and incapacitated 
from his former avocation of a daily laborer, and null in the future 
be totally incapacitated therefrom, and further, that the plaintiff 
was then and there greatly bruised, hurt and wounded, and became 
and was sick, sore, lame and disordered, and so remained and con¬ 
tinued to remain for a long space of time, to nut-, hitherto, and will 
so remain in the future, during all of which time the plaintiff 
suffered and will continue to suffer great pain, mental distress and 
anguish occasioned by said injuries to his left leg and body, and 
was and will he hindered and prevented from performing his regular 
occupation as a laborer; and the plaintiff was and will he forced 
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to pay, lay out and expend a large sum of money for an artificial 
leg in an amount of, to wit, One Hundred and Fifty Dollars ($150), 
and a large sum of money for his treatment at the different hospitals 
at which he has been treated and attended, and for the amputation 
of his leg, in, to wit, Fifty Dollars ($50), and a large sum of money 
for medicines and drugs, and for the services of different physicians, 
in the sum of One Hundred Dollars ($100), in and about the en¬ 
deavor to be healed and cured of the said wounds, hurts, bruises,. cuts 
and injuries occasioned as aforesaid, to the damage of the plaintiff 
Twenty-five Thousand Dollars ($25,000), which amount he claims 
of the defendant, besides costs. 

LEONARD J. MATHER, 
JAMES E. CLEMENTS, 

Attorneys for Plaintiff . 

Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 

service hereof; otherwise judgment. 

LEONARD J. MATHER, 
JAMES E. CLEMENTS, 

Atfys for Pl’t’f. 


7 Plea. 

Filed October 4, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 47973. 

Dominico Glaria, Plaintiff, 
vs. 

Washington Southern Railway Company, a Corporation, 

Defendant. 

Now comes the defendant and for plea to the declaration filed by 
the plaintiff in the above entitled cause says it is not guilty as therein 
alleged. 

F. D. McKENNEY, 

J. S. FLANNERY, 

Attorneys for the Defendant. 
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Joinder of Issue . ■ 

Filed October 4, 1906. 

In tlie Supreme Court of the District of Columbia. 

At Law. No. 47978. 

Dominico Glaria, Plaintiff, 

vs. 

Washington Southern Railway Company, a Corporation, 

Defendant. . 

The plaintiff joins issue on the General Issue Plea of the 

8 defendant Railway Company, heretofore filed in the above 
entitled case. 

JAMES E. CLEMENTS, 
LEONARD J. MATHER, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, April 11th, 1907. 

Session resumed pursuant to adjournment, Hon. Tlios. II. Ander¬ 
son, Justice, presiding. 

No. 47973. At Law. 

Dominico Glaria, Plaintiff, 
vs. 

Washington Southern Railway Company, a Corporation, 

Defendant. 

Come again the parties hereto aforesaid, in manner aforesaid, and 
the same jury that was respited yesterday, who after further hearing 
the ease, and being given the same in charge, upon their oath say 
they find the issues herein in favor of the defendant. 

Thereupon, by agreement of attorneys for the respective parties, 
judgment is ordered entered, forthwith. 

Whereupon it is considered and adjudged, that the plaintiff 
herein take nothing by this action, that the defendant go hereof 
without day, be for nothing held and recover of plaintiff its costs of 
defense to be taxed by the Clerk and have execution thereof. 

9 From the aforegoing judgment the plaintiff by his attor¬ 
ney in open Court, notes an appeal to the Court of Appeals, 

whereupon bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 

Memorandum. 

May 8, 1907.—Appeal Bond filed. 
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Supreme Court of the District of Columbia. 

Friday, May 17 th, 1907. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

* * * * * * * 

No. 47973. At Law. 

Dominico Glaria, Pl’ff, 
vs. 

Washington Southern Railway Co., Defendant. 

Comes now Mr. Leonard J. Matlier, attorney for plaintiff and sub¬ 
mitting to the Court the Bill of Exceptions taken at the trial of this 
cause, prays that the same be signed and made of record nunc pro 
tunc , which is accordingly done and ordered. 

10 Bill of Exceptions. 

Filed May 17, 1907. 

In the Supreme Court of the District of Columbia. 

Law. No. 47973. 

Dominico Glaria, Plaintiff, 
vs. 

Washington Southern Railway Company, Defendant. 

Be it remembered that at the trial of the above entitled case, which 
came on for hearing on April 9th, 10th and 11th, 1907, before one 
of the Justices of the Supreme Court of the District of Columbia, and 
after a jury was duly qualified and sworn, the plaintiff, in order to 
prove the issue on his part joined, offered and gave evidence tending 
to prove as follows: 

That at the time plaintiff was injured he was in the employ of 
Reiter, Curtis & Hill, a contracting firm engaged by the defendant, 
tho Washington Southern Railway Company, which was then and 
is now operating its lines between Washington, District of Columbia, 
and Quantico, State of Virginia to grade and prepare the ground 
along its right of way for the double tracking of its roadbed; that 
the work at this time was being conducted by said contracting firm 
from South to North; that said work had reached to about one hun¬ 
dred feet from the Station of Franconia in the State of Virginia, and 
at the point where the plaintiff had his leg cut off, a cut was being 
made by the said contracting firm, using a steam shovel, and 

11 from sixty to sixty-five Italian laborers, immediately adjacent 
on the East side of the single track of railway over which 
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the entire business of the defendant railway passed; that the said, 
railway company’s track, curving just above this point, ran down 
grade from North to South, and along a bank some eight feet above 
the level of the cut there being made; that a high bank rose above 
the track level again, which, with the curve at that point prevented 
a train coming South from being observed from the point where 
Glaria was hurt even on a clear day more than one hundred yards 
away; that a path between two and three feet wide on the west side 
of this track led up through the woods on that side going towards 
the West and connecting with the Southern Road here (indicating 
on map)—the Southern crossing to the “shanty” a little above or 
North of a station below Franconia over a mile away from the track, 
where the Italian laborers lived; that the man were walking on that 
path as much as ten- and twelve times an hour, and sometimes there 
was an hour or two that they would not use it at all, because they had 
no occasion to use it. The cross-examination of the witness Disanti 
on this point w r as as follows: 

By Mr. Flannery : 

Q. Will you ask him how far on the West side of the railroad 
tracks this shanty that they were living in was from the steam 
shovel? A. Over a mile. 

Q. Ask if he kpows a station named Ravensworth, below 
12 Franconia? A. He says there is a station below there, but 
he don’t know the name of it. 

Q. Ask if this shanty was not near that station ? A. A little bit 
above. 

Q,. A little bit above the station. A. Yes. 


By the Court: 

Q. What does above mean? North or South? A. North. 
Q. A little north of the station? A. Yes sir. 


By Mr. Flannery: 


Q.. So that it was a mile and a half on the West side of the rail¬ 
road tracks, and along the railroad tracks, from Franconia Station, 
where this shanty was? A. He didn’t say a mile and a half; he said 
a little over a mile. 


Q. Ask this question; Then the shanty where they were living was 
a little over a mile along the west side of the railroad tracks from 
Franconia Station? A. Over a mile from this station. 


And thereupon plaintiff further testified in his own behalf that he 
had been employed by Reiter, Curtis and Hill for four and a half 
months,and had been working for two months on this cut; that about 
150 feet North of Franconia station there was a bridge over the rail¬ 
road track, and at the old Franconia Station there was a road cross¬ 
ing; that on the West side of the railroad track there was a 
13 pathway which had been fixed by the men on both sides of 
the track; that the bank on the west side of the track ran 
down gradually on each side of the path that was there; that right 
at the path the bank was low, but high on each side of it; that there 
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was a kind of cut there; that the men employed by the contractors 
made this path solid on this West side of the track by putting a 
couple of ties; that on the east side of the track they had fixed steps 
up the bank, which was sloping at this point, to enable them to climb 
the bank from the bottom of the cut up onto the east side of the 
railroad track; that the pathway on the West side of the 
railroad track was used from four to ten times some days to get wood 
from the woods on this side of the track; that the plaintiff and other 
laborers employed by the contractors had been using this path about 
two months to get to their work and from their work to their 
“shanty,” or home; that there were from three to four piles of ties 
six or eight feet high piled there; that the bank left by the steam 
shovel, varied in depth from 30 feet down to 9 feet, and on the 
day of the accident, the bank north of the steam shovel was 9 feet 
high and was straight ; that the steam shovel weighed between 70 
and 80 tons, was a little higher than a railroad steam car, and the 
derrick attached to it was much higher. 

On cross-examination the plaintiff testified that the tracks along 
there on which trains were running was a temporary track and that 
the excavation or cut was being made with the steam shovel for the 
new double track; that there was no pathway on the East side 

14 of the cut; that there was a space of about two feet between the 
ends of the cross-ties and the edge of the embankment on the 

East side of the track at the point where he attempted to cross; that 
there was a narrow gauge or dinky track on the East side of the cut 
which was not in use after the steam shovel had stopped for the 
day; that this dinky track extended North to the side of the old Fran¬ 
conia Station building where there was a road crossing; that from 
the steam shovel to that point was about 200 feet or more; that the 
curve began at the point between the tool house and the site of the old 
station indicated on the map; that the space excavated by the steam 
shovel was wide enough to allow two tracks—the steam shovel was 
about the width of a car and at that time it was right close to the 
bank; that the steam shovel had been standing at the point where the 
accident happened “about a week or more or something like that;” 
that it was moving North towards Franconia Station at the rate of 
4 to 6 yards a day when in operation; that as the steam shoved ad¬ 
vanced* plaintiff and the other men employed on the shovel went 
along with it; that during the two months he worked on the shovel 
it stopped for two or t-hreo weeks, and sometimes would work only 
three or four hours and then stop and go on again the next day; that 
after these stoppages it kept on towards Franconia Station; that as 
the steam shovel "would move on the men employed by the con¬ 
tractors constructed this little path on the East side of the bank to 
connect with the path on the other side of the track; that they 

15 made the little steps in the bank after the steam shoved had 
made the excavation; that as the steam shovel got there they 

constructed those steps themselves to go up; that the path on the 
East side of the track just went up the bank and “when it got up 
to the bank crossing the railroad track, to the West was the continua¬ 
tion';” that the public crossed the track at the public road crossing 

2—1790a 
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near the station and did not use the path which the contractors’ 
men had made near the steam shovel to cross the track to the path 
on the West side. 

The plaintiff further testified as follows; that when he got up there 
on the bank, he looked both ways and listened, and heard and saw 
nothing; 

Q. Ask him how long it was from the time he reached the top of 
the bank until he was struck by the engine of the train ? A. He says 
he took enough time so as to look every side and listen and then 
he proceeded to walk. 

Q. Ask him whether he was standing on the track or walking on 
the track, or just about to step on the track when the engine struck 
him? A. He was just about stepping on the track. 

Q. Ask him if he remembers which foot he had on the track? 
A. Yes, the right foot. 

Q.. Ask him which way he was facing at the time he had his 
right foot upon the track? A. Facing the station. 

Q. That was the direction from which the train was com- 

16 ing? A. Yes. 

Q. Ask him what part of his body was struck by the train. 
A. He was struck on his right shoulder. 

Q.. Ask him about that again. A. He said he was struck on the 
right shoulder and dragged and he can’t tell much further. 

Q,. Which leg was run over? A. The left leg. 

The plaintiff further gave evidence tending to prove that the path 
on the West side of the track had been used not only by*the men em¬ 
ployed by the contractors in going to and from their work, but also 
to get materials of different kinds from the bank where it was piled 
on the west side of the track; that the men would work on the path 
sometimes as often as ten and twelve times an hour and sometimes 
there would be an hour or two that they would not use it at all; 
that the foreman of the railway company’s track gang, from five 
to seven men who were there every day working on this new or 
temporary track, which was sinking, along which all of the de¬ 
fendant company’s trains traveled, used this same pathway, as did 
the railway company’s Station Master at Franconia Station, who 
was there by the path watching the men at work three or four times 
a day; that trains were going by there pretty often, sometimes two 
every hour and some hours none; that in addition to the foreman 
of the track gang, engineers belonging to the Railway Company 
were there every day, and the Railway Company’s Superin- 

17 tendent was around there about once or twice a week when 
this pathway was being used, but there was no defined path¬ 
way across the track at this point; that there was no warning signal 
or notice posted up, or instruction given for the men not to cross this 
path at this point; that on the North side the bank was seventeen or 
eighteen feet high, and had been cut by the steam shovel straight 
up and down, while the ground along the cut to the South was so 
very wet, soft and muddy—in some places going above the knee in 
passing the mud and water—that the men constructed a kind of dry 
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path that led into the bank where the steps were; that on November 
29, 1904, at about 5:30 or 5:35 p. m., having quit work for the day 
about five minutes, .or eight or nine minutes before, the plaintiff 
was on his way to his shanty on the other side of the railway track, 
and .walked up the steps of the bank; that he stood on the last step 
leading on to the two or two and a half feet of space which had been 
left there at that, point between the end of the ties and the edge of the 
bank up which the steps ran to go across the track, when he stopped, 
looked both ways—up and down the track—and listened as usual; 
that the night was dark, foggy and misty; that it had been foggy 
about four hours before the accident; that when the plaintiff looked 
up the track towards Washington, he did not see Franconia Station, 
and the plaintiff not seeing anything, or hearing anything, at¬ 
tempted to cross, and just as he set one foot on the track, and when 
looking North towards Franconia Station, which was the direction 
the. train was coming from, he was struck by an express 

18 train, which was going fast, which had not stopped at Fran¬ 
conia Station, and which came up like a snake. 

The plaintiff further read in evidence a deposition of one 
Pearson who was employed on the steam shovel by the contractors. 
He testified that he saw the train go by at the rate of about twenty 
miles an hour, because it was running on a temporary track; that all 
trains ran with reduced speed between these points; that it was 
necessary for trains to reduce their speed here on account of the 
poor condition of the track; that it was more on account of the poor 
condition of the track that trains slowed down; that the cut around 
where the shovel was working was very wet and soft at the time and 
it was necessary to cross the track in order to get out of the cut; 
that Glaria was struck by passenger train No. 403, which did not 
stop at Franconia Station; that Gloria's duties were to attend the 
jack-screw on the steam shovel, which at that time was to the east 
of the railroad track and about twentv feet from the track; at the 
time of the accident Glaria had quit work for the day; that so far 
as witness knows no instructions had been given to Glaria or the 
other men in regard to looking out for approaching trains; that wit¬ 
ness was on the shovel about fifty feet from the accident, cleaning 
the fire. 

The plaintiff further to prove the issues on his part joined offered 
in evidence the contract between the contracting firm of Reiter, 
Curtis & Hill and the defendant Railway Company, dated 

19 August 8, 1903, wherein it was provided, among other things, 
that the contract between Reiter, Curtis <fe Hill and said Rail¬ 
way Company for tho work of grading from Accotink Creek to 
Franconia Summit was to be constructed and finished to the satis¬ 


faction and acceptance of the Engineer of said Railway Company 
and in accordance with the specifications and with directions from 
time to time given by said Engineer, and completed on or before 
September 1, 1904. Said contract further provided that: 

“The contractor, when directed by the engineer (of the Railway 
Company), shall deposit at such points as may be designated by the 
engineer, any building materials, that he may excavate, or timber 
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cut from the company’s property. All materials within its (the 
Railway Company’s) boundaries are the property of the railway 
company.” 

******* 

“Fit passing places for all public and private roads, crossing or 
in contact with, or adjacent to the railway 3 shall be kept open and in 
good condition;” 

******* 

“Where excavations are being made for additional tracks, the 
party of the first part (the contractor) must at all times keep the 
work in such condition as not to interfere with the passage of 

20 trains, and the said party will bo held responsible for any 
delays or damages done to the existing railroad tracks. Con¬ 
tractors will not bo permitted to transport material by carts or wheel¬ 
barrows along or between tracks under any circumstances. Said 
party must also provide the necessary watchmen, if instructed to 
so do by the Chief Engineer. 

“When it is necessary for the party of the first part to transport 
material from one side of the railroad to the other whatever is 
necessary in the way of protection against injury, or hindrance, to 
track or train movements, or accident, is to be prescribed by the 
Chief Engineer and done at the cost of the party of the first part, 
including every expense arising out of the construction, mainte¬ 
nance, safeguards, and precautions he may order, and the said party 
of the first part (the contractor) assumes the responsibility for in¬ 
jury to his employes and property.” 

******* 

“Strict discipline and order among the workmen, both while on 
and off the line, must be enforced by the contractor, who shall dis¬ 
charge from the work any person in his employ, upon the requisition 
of the engineer. The contractor undertakes to make good any in¬ 
jury to lands, stock or tenements from any cause under his control; 
and further undertakes to save harmless the party of the second part 
from any claims for personal injury or other damage inci- 

21 dent to or arising out of the execution of his contract.” 


“On or about tho first day of each month, during the progress of 
this work, an estimate shall be made of the relative value of the work 
done, to be judged by the engineer (of the railway company), and 
upon the certificate of the Chief Engineer, the Treasurer of the 
Washington Southern Railway Company, or such other disbursing 
agent as the said Railway Company may appoint, shall pay ninety 
per cent, of the amount of said estimate * * * and when all the 
work embraced in this contract is completed agreeably to the speci¬ 
fications and in accordance with the directions and to the satisfaction 
and acceptance of the engineer, there shall he a final estimate made 
of the quality, character and value of said work agreeably to the 
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terms of this agreement, when the balance appearing due to the 
said parties of the first part shall be paid to them upon their giving 
a release, under seal, to the said Washington Southern Railway 
Company, from all claims or demand whatsoever, growing in any 
manner out of this agreement.” 

*lr 4? 

T T 'T T * 

“It is further covenanted and agreed between the said parties, 
that the said parties of the first part (contractors) shall not 
22 let or transfer this contract nor any part thereof to any other 
person (excepting for the delivery of materials) without the 
consent of the engineer (of the Railway Company), but will give 
personal attention and superintendence to the work.” 

<4* vL* 

*T* 'p n* t T t 


“* * * and if at any time the said parties of the first part 

(the contractor) shall refuse or neglect to prosecute the work with a 
force sufficient, in the opinion of said engineer, for its completion 
within the time specified in this agreement, then, and in that case, 
the engineer in charge, or such other agent as the engineer may des¬ 
ignate, may proceed to employ such forces and things as may, in 
the opinion of the said engineer, be necessary to insure the comple¬ 
tion of the work within the time hereinafter limited, * * * And 
the said engineer being a stockholder of the (Railway) Company 
shall bo no objection to his exercising all the trusts and powers herein 
granted to him.” 

And thereupon the plaintiff rested. 

Whereupon counsel for the plaintiff having announced his testi¬ 
mony closed and the foregoing being all of the evidence that was 
offered in the case, the defendant moved the Court to instruct the 
jury to return a verdict for the defendant, which motion 
23 the Court granted, and thereupon instructed the jury to so 
return a verdict for the defendant, which the jury did; to 
the granting of which motion and the giving of which instruction, 
before the jury retired, the plaintiff then and there excepted, and 
said exception was noted at the time upon the minutes of the Court; 
and counsel for the plaintiff then and there prayed the Court to 
sign this Bill of Exceptions, and at the request of said counsel for 
the plaintiff the same is accordingly signed and made a part of the 
record in this case, now for then, this 17th day of May A. D. 1907. 

TIIOS. H. ANDERSON, Justice . 


Settled by consent: 

LEONARD J. MATHER, 

Attorney for plaintiff. 
McKENNEY & FLANNERY, 

Attorneys for Deft. 
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Supreme Court of the District of Columbia. 


United States of America, District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to bo a true and correct transcript of the record 
according to Rule Five (5) of the Court of Appeals of the District 
of Columbia, in cause No. 47973 At Law, wherein Dominico Glaria, 
is Plaintiff, and Washington Southern Railway Company, a corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20tli day of May, A. D. 1907. 

[Seal Supreme Court the JDistrict of Columbia.] 

•• ' ; ' t JOHN R. YOUNG, Clerk. 


Endorsed on cover: Pisl4 i^ yPUblumbia Supreme Court. No. 1790. 
Dominico Glaria, appell ait^rs.*Wtishington Southern Railway Com¬ 
pany, a corporation. Court, of Appeals, District of Columbia. Filed 
May 20, 1907. Henry W. Hodges, clerk. 






